
IN THE COURT OF APPEALS OF THE STATE OF WASHINO'(* 
DIVISION TWO 	

, 

KEONI EDWARD APO 
fka JEREMY EDWARD GAINES, 	 NO. 

(.7.1  
CD 

PERSONAL RESTRAINT PETITIW 

1. STATUS OF PETITIONER.  

KEONI EDWARD APO, convicted under his former name of JEREMY EDWARD 

GAINES, is restrained pursuant to judgment and sentence entered in Pierce County Superior 

Court cause 13-1-02515-1 subsequent to convictions for Count II — Unlawful Possession of a 

Firearm, Count III - unlawful solicitation to deliver a controlled substance with a firearm 

sentencing enhancement, and Count V - conspiracy to deliver a controlled substance with a 

firearm sentencing enhancement. Appendices A, B. On Count II, the court sentenced the 

defendant to 116 months and on counts III and V, which the court found to be most serious 

offenses under the persistent offender statute, the court sentenced the defendant to life without 

parole. 

The defendant filed a direct appeal which was denied. Appendix C. The mandate was 

filed on February 3, 2017. Appendix D. 

This personal restraint petition is timely filed. 
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2. GROUNDS FOR RELIEF.  

To prevail on a collateral attack on a judgment and sentence by way of a personal 

restraint petition, a petitioner generally must first establish that a constitutional error has 

occurred and it has resulted in actual and substantial prejudice or that a nonconstitutional error 

has caused a complete miscarriage of justice. In re Pers. Restraint of Grantham, 168 Wn.2d 204, 

212, 227 P.3d 285 (2010) (quoting In re Pers. Restraint of Isadore, 151 Wn.2d 294, 298, 88 P.3d 

390 (2004)). 

I. 	TRIAL COUNSEL FAILED TO PROVIDE EFFECTIVE ASSISTANCE OF 
COUNSEL. 

To prevail on an ineffective assistance of counsel claim, a criminal defendant must 

demonstrate (1) deficient performance by counsel and (2) resulting prejudice. Strickland v. 

Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). 

Courts presume counsel's representation was effective. Strickland, 466 U.S. at 689; State 

v. McFarland, 127 Wn.2d 322, 335, 899 P.2d 1251 (1995). The presumption is rebutted if there 

is no possible tactical explanation for counsel's action. State v. Reichenbach, 153 Wn.2d 126, 

130, 101 P.3d 80 (2004). Legitimate trial tactics or strategy cannot form the basis for an 

ineffective assistance of counsel claim. State v. Garrett, 124 Wn.2d 504, 520, 881 P.2d 185 

(1994). State v. Garrett, 124 Wn.2d 504, 520, 881 P.2d 185 (1994). 

/// 

/// 
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a. Trial counsel was ineffective for failing to prepare and knowing that police in fact ha 
petitioner never allegedly delivered methamphetamine in any controlled buy and that 
the police had poorly documented such "controlled buy." 

Maureena Dudschus of the Washington State Patrol Crime Laboratory tested the 

substance taken by the police during the controlled buy. RP 140, 143. She determined that the 

substance contained methylsulfonylmethane, or MSM, a dietary supplement, that is not 

methamphetamine. RP 143. She testified that by "eyeballine the substance, she could have 

thought it was methamphetamine because it also is a white crystalline type material. RP 145-146. 

She testified that MSM sometimes is used as cutting agent with methamphetamine. RP 146. 

TPD Officer Schultz testified that Exhibit 1, the substance recovered in the controlled 

buy on June 3, 2013 was field tested and field tested positive for methamphetamine. RP 33, 35, 

37. 

Petitioner insisted to trial counsel from the on-set of the case that he not possessed or 

delivered methamphetamine to anyone. Appendix E -Declaration of Petitioner. He urged counsel 

to have the substance the tested by a defense expert. Id. Had this been done, the State would have 

had to dismiss Count I — unlawful delivery of a controlled substance — methamphetamine and 

also likely would have dismissed the Counts III — V [unlawful solicitation to deliver a controlled 

substance; conspiracy to deliver a controlled substance; and conspiracy to deliver a controlled 

substance]. 

This case began after police erroneously contended that they had performed a field test o 

the substance in question and the field test yielded a positive result. However, close examination 

of the testimony affirms that no field test was done. Officer Schultz carefully testified that "he" 

did not perform the field testing. RP 35. In his testimony, he carefully distinguished between 

acts that he personally performed with the use of the pronoun "I" and acts that the police team 
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assigned to the controlled buy performed with the pronoun "we". E.g., RP 31-35. He testified 

[after identifying the item as the substance purchased by the CI from Handlen who had 

purchased it from Gaines], ". . .so when I took it from the C.I., we field tested it. it states here it 

field tested positive, the weight, which was 6.4 grams, so it was weighed, field-tested, placed 

immediately in the sealed bag, again with case number, my initials because I was the case agent, 

and then the same bar code and evidence, but it's my name because I was the one who initially 

placed it into property here." RP 35. 

Schultz testified that he was not certain that he had very specific information about where 

the gun was found on the driver's side floorboard, except that it was found by the driver's feet. 

RP 47. When asked if he was certain of that, he said, "Not really." RP 47. He refreshed his 

memory by reading from his report which clearly contained information from other officers 

because Schultz also acknowledged that at time of the warrant stop on June 20, 2013, he was in 

the rear of the van, staying out of sight until the other units were ready for the take down and 

moving into position. RP 94. 

Based on information from other officers that he had put in his report, Schultz testified 

that there was a gun down by the driver's floorboard and there was some movement there, 

meaning that he was making a motion down there. RP 47. Schultz wrote in his report that what 

directed their attention down there is that petitioner placed the firearm down there with his hands 

"because, like I said, I was watching his hands." RP 47, 48. 

Schultz acknowledged that he included in his report observations made by others without 

so identifying them as not his own. RP 87-88. For example, he described in detail the transaction 

at which Handlen obtained the "bune although he did not observe it. RP 87. He also 

acknowledged that he had not seen petitioner at that time. RP 88. 

APO PERSONAL RESTRAINT 
PETITION 

Page 4 of 13 

BARBARA COREY, ATTORNEY, PLLC 
902 South 10th  Street 
Tacoma, WA 98405 

253.779.0844 

1 

2 

3 

4 

5 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 



Schultz recalled that Gaines was the registered owner of the car but that the bank was the 

legal owner. RP 89. 

b. Had trial counsel known that police had not done a controlled buy where petitioner 
delivered methamphetamine, trial counsel could have and should have moved to  
exclude all evidence that a sale of fake drugs was corroborative evidence of any 
prppensity to deliver drugs and further moved to exclude all testimony regarding any 
such sale.  

Jessica Handlen, the civilian who participated in the "controlled buy", recalled that it 

probably occurred in May. RP 207. She was "pretty certaie about this. Id. although she had 

been charged with dealing methamphetamine to a police informant on June 3, 2013, a day when 

police saw her with petitioner, she did not remember that event. RP 209. During this time, 

Handlen was using probably half an ounce of meth a day as well as heroin, working as a 

prostitute and a police informant. RP 210, 213. Police wanted her to turn in petitioner but she 

would not. RP 214. 

She had pleaded guilty to delivering methamphetamine to police on June 3, 2013, but she 

did not know that the substance she delivered in fact was not even methamphetamine. RP 214. 

However, when the prosecutor showed her Exhibit 1, the substance admitted into evidence 

as that from the controlled buy, she described it as appearing like "bune or "garbage." RP 217. 

She previously had told defense counsel that she had no testimony to give against 

petitioner however she testified that she was testifying at trial against him because the deputy 

prosecutor and her own attorney told her she would go to jail if she did not. RP 215. 

Officer Schultz had not observed the dealings between Handlen and petitioner. RP 31-35, 87- 

88. 
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Thus there is no reliable evidence in the record regarding what, if anything transpired 

between the two of them, and trial counsel should have heeded petitioner's insistent and wise 

advice to prepare for the suppression hearing and the trial. In this case, petitioner's knowledge 

of the substance was critical. He urged counsel to prepare and counsel did not. As a result, 

damning, irrelevant and unfairly prejudicial evidence was admitted. 

c. Had trial counsel known that police had not done a controlled buy where petitioner 
never delivered methamphetamine, trial counsel could have and should have moved 
to exclude all evidence that petitioner had cash on his person where that cash could  
not be shown to be related to any drug transactions.  

Petitioner had $657.00 on his person when he was arrested. RP 121. The denominations of 

the cash were four $100 bills, eleven $20 bills, two $10 bills, and 17 $1 bills. RP 122. At most, 

police might have been able to connect it to the sale of a legal dietary supplement. 

Instead, the court allowed the State to adduce testimony that this money could be the 

proceeds from selling methamphetamine which petitioner would have purchased from Mexicans 

on a "payment plan." Police maintained that petitioner stated that he was "a runner" for the 

Mexicans and that he was enroute to pick up "two pounds." RP 61, 62. Petitioner never said 

whether he was picking up two pounds of enchiladas, clean laundry, or what. Id. However, 

police jumped to the conclusion that he was picking up methamphetamine, although even with 

the money order Brandon Ryan had just sent [$900], he would not have paid sufficient funds for 

one kilo of meth. Police did not consider Ryan culpable in any drug transaction despite his 

sending of money to Mexico on the date of the offense. 
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Given the dearth of evidence that petitioner was involved in any drug dealing, trial counsel 

should have had the alleged controlled substance tested as petitioner insisted and discovered the 

great weaknesses in the State's case. Defense counsel should move to exclude the State's 

speculation that defendant's cash came from drug proceeds where there was no evidence to 

support that and that baseless speculation was damning, irrelevant and unfairly prejudicial. 

d. Trial counsel was ineffective for failing to adduce evidence that petitioner is legally 
disabled under the Americans with Disabilities Act cannot work, and therefore for  
failing to adduce evidence to establish that petitioner in fact received money from  
lawful sources during the charged period , was not dependent on criminal acts as a 
source of funds, especially where the deputy prosecutor repeatedly and erroneously  
referred to petitioner as unemployed.  

Petitioner is a disabled person and has been recognized as such by the State of 

Washington since October 24, 1996. [Appendix F]. As the result of his disability, he receives 

monthly payments from the State of Washington. 

These vary in amount. [Obviously he does not receive any payments when incarcerated.] 

However he has at times had custody of my son and he also has tried to work to make extra some 

money to support himself and his family. He did temp work in 2008 and 2009 doing light 

janitorial work, and has attached pay stubs to prove this. Appendix G. He has saved small 

amounts of money when possible and also received money as gifts from family over the years. I 

made a down payment on the Dodge Charger with these funds and financed it with monthly 

payments. He traded in an older car when he purchased that car as well. 

/// 

/// 
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He told his attorney about his permanent disability and his sources of income. Petitioner 

told him about these matters long before the trial started because he wanted to prepare for every 

possible issue that might come up and make certain that he had all of the papers and documents 

needed for the defense. The attorney told him not to worry. He was well aware of petitioner's 

permanent disability and limited financial ability. He knew that petitioner's family was pulling 

together to pay his fee as petitioner could not afford to pay him by myself. 

Defense counsel suggested only late in the trial that it might be good to have some 

records relating to petitioner's disability. At that point, there was insufficient time to get them. 

Throughout the trial, the deputy prosecutor referred to what he assumed to be petitioner's 

lack of legal income/funds. For example, he initially sought to offer a receipt for jewelry, "You 

know, I suppose someone who is unemployed and is buying extravagant purchases it might be 

indicative that he has an illegitimate source of income, but I am not offering that receipt." RP 70. 

The State offered and the trial court admitted wire transfers: Document One, from the 

codefendant Brandon Ryan to Jesus Enrique Palomera in Mexico in the amount of $1,000.00 on 

June 20, 2013; Document Two, the receipt and actual transfer paper for Document One; 

Document Three, a very faded wire transfer from petitioner in the amount of $900 to an 

unknown individual in an unknown location in Mexico as well as the receipt dated May 29, 2013 

which shows the recipient's name to be Ana Ramos Cuevas in Jalisco, Mexico. RP 76-78. 

The lead case officer, Albert Schultz of the Tacoma Police Department, had spent several 

years working drugs cases as part of the department's narcotics and vice unit and also assigned to 

TNET, the Tacoma Enforcement Team, that works with the Drug Enforcement Administration 

[DEA]. RP 12-13. 

APO PERSONAL RESTRAINT 
PETITION 

Page 8 of 13 

BARBARA COREY, ATTORNEY, PLLC 
902 South 10th  Street 
Tacoma, WA 98405 

253.779.0844 



Schultz had not previously heard the name Gaines as one that the Task Force was 

targeting prior to the arrest, which he did not personally witness. RP 86-88. Schultz knows that it 

is common for suspects to tell wild stories to try to get immunity to deal off potential charges. 

RP 90. 

Schultz knew that $900.00 was not sufficient to purchase a kilo of meth or other drugs 

from the Mexicans but he suggested that "it's just like a car, you can be making payments." TRP 

90.66 

Police did not fmd any drugs in petitioner's possession or in his car that night. RP 90. No 

fingerprints were found on any firearms. RP 110. The State did not request examination for 

possible DNA recovery and testing. RP 112. Thus the State relied on innuendo and smear to 

prove its case. 

The deputy prosecutor called Robert Page, the records officer for the Washington State 

Department of Employment Security [DES] to determine whether or not petitioner was 

employed by any employer that was paying into Workers Compensation. RP 172-173, 184-185. 

DES records would show a wages report if petitioner was employed by anyone who was 

contributing to workers compensation or receiving unemployment benefits. RP 174. DES 

records showed no wages reported or unemployment paid for petitioner for the period from 

January 2012 through the end of December 2013. RP 184. 

Page conceded that DES records would not show if a person was on Social Security 

disability unless that person applied for unemployment. RP 185. DES would only attempt to 

access those records only if the person applied for unemployment. RP 186. 
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In closing argument, the deputy prosecutor continued to focus on defendant's lack of 

access to cash: 

The evidence in this case, quite simply, in the spring and summer of 2013, Mr. 
Gaines chose the easy way out, without a way to support himself, he chose to deal 
drugs. He got caught, or he came to law enforcement's attention, on their radar if you 
will, when he happened to get caught in a controlled buy on June 3rd  of 2013, and he 
really got caught when they arrested him on June 29th, and he chose to come clean 
with the, to open up in the hopes of helping himself out in the process, calculated 
gamble to telling them everything that he was involved in, hoping he could interest 
them 	He's here because he was involved in dealing drugs, he's here because 
he was caught with a gun and so was Mr. Ryan, and that what this evidence has 
shown. 
RP 277-278. 

The deputy prosecutor emphasized, 

You know he's involved in large amounts of cash with no legitimate source. 
Unemployed, no worker's compensation, no anything, no way of supporting himself, 
but he's got thousands of dollars to send to Mexico. He's got $638 in his pocket. He's 
driving around in a new Dodge Charger. All of this, again, is consistent with what he 
tells Officer Schultz. That is how he supports himself. This is what he's doing." RP 
286. 

The deputy prosecutor also argued, based on no evidence whatsoever, 

The informant and Ms. Handlen don't have a relationship. Ms. Handlen 
doesn't know the informant. She told you that she was in prison racking her brain 
trying to figure out who it was. She doesn't know this informant, so she and Mr. 
Gaines decide this person we don't know, we don't care about, just give him 
bunk, just give him something that looks like methamphetamine. Easy money. 
Mr. Gaines wasn't expecting to be dealing drugs. This was a last-minute thing., he 
gets called to come drop off something, he drops off something, and sure enough, 
he gives it to Ms. Handlen, who gives it to the informant . . . RP 291. 

The deputy prosecutor's argument about Ms. Handlen and petitioner's making a plan to 

sell "bune to the unknown informant is not based on any testimony whatsoever. RP 201-217. It 

was not a reasonable or fair inference from the evidence. 

APO PERSONAL RESTRAINT 
PETITION 

Page 10 of 13 

BARBARA COREY, ATTORNEY, PLLC 
902 South 10th  Street 
Tacoma, WA 98405 

253.779.0844 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 



Rather it was fabricated by the deputy prosecutor to sell his case to the jury. This is 

impermissible, intentional, flagrant prosecutorial misconduct. 

The police did not seize the Dodge Charger because it was owned by the bank, not by 

petitioner. RP 307-308. The evidence was clear that petitioner did not own the car. 

In rebuttal, the deputy prosecutor impermissibly argued that petitioner had a lengthy 

history of drug dealing and setting up buys with the Mexicans. 

This argument in part was intended to position him in the drug hierarchy but also to 

explain his wealth: 

Mr. Cross tells you, look at the dates, June 3"1, and June 20. That's all we 
care about. No, certain events happened on June 31-d . Certain events happened on June 
20th. Facts that occurred before June 3r1  become relevant, like wiring money to 
Mexico. Is this his first dance? Is this his first rodeo, June 3rd? No. Does he know 
what he's doing? Is this something — is he a novice? No, because you look at the wire 
receipt from May29th. He has experience here. He knows what he's doing. It kind of 
adds to this idea that he would sell bunk to kind of dupe the drug addict. It adds to the 
idea that it's an ongoing enterprise for him. We just happen to know about a couple 
of dates in particular. RP 318. 

In this case, trial counsel had no strategy for trial. Trial counsel had not read the 

discovery or understood the Washington State Patrol Crime Laboratory report. In a case where 

the defendant is charged with possession of a controlled substance, it is essential that defense 

counsel understand whether or not the State has even charged the defendant with a crime. Here 

the State had not done so. Defense counsel should have known this within weeks of getting this 

case and should have sought appropriate relief. Defense counsel should have sought a material 

witness warrant for Richard Thompson who had stated that the gun on the driver's side 

floorboard •was his gun. 
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Because he was seated directly behind petitioner, his testimony would have been 

exculpatory because it would have been very easy for a firearm to move under the seat as the car 

moved, turned, or stopped. Further, trial counsel, knowing that petitioner was legally disabled 

and receiving support from the State, should have adduced evidence of this at trial to counter the 

State's outrageous arguments that petitioner is a parasite who supports himself only be drug-

dealing. In addition, trial counsel violated his duty to his client when he made repeated motions 

to withdraw, at least for inability to communicate with petitioner, and yet, after being ordered to 

stay on the case, continued to fail to communicate with petitioner throughout the trial. 

At petitioner's motion for new counsel, while trial counsel was still petitioner's attorney, 

trial counsel should have acted to ensure that petitioner's arguments were heard by the court. 

B. PETITIONER WAS DENIED HIS CONSTITUTIONAL RIGHT TO ARGUE 

HIS MOTION FOR REPRESENTATION BY THE ATTORNEY OF HIS CHOICE IN 

THE SUPERIOR COURT. 

In State v. Gaines, No. 46852-2-11 9 [conviction underlying this appeal], petitioner filed 

multiple motions for discharge of Mr. Cross. Appendix H . Mr. Cross Filed motions as well. 

Appendix I. 

Although the court heard from Mr. Cross and later Ms. Corey, the trial court never 

allowed petitioner to address the court. Petitioner would have addressed his concerns that he 

required new counsel to prepare for trial regarding the forensic tests, preparing a case strategy, 

subpoenaing witness Richard Thompson, subpoenaing records regarding his disabilities and 

finances — all of which he believed were critical to his defense and none of which were done. 
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Petitioner believed and continues to believe that he was denied his constitutional right to 

counsel of his choice. Petitioner believes and continues to believe that different counsel would 

have resulted in a different outcome at trial. See appendix E. 

3. CONCLUSION.  

For the foregoing reasons, petitioner respectfully asks this court to grant the relief requested 

herein. 

I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE OF 
WASHIGTON THAT I AM THE ATTORNEY FOR PETITIONER KEONI EDWARD APO, 
CONVICTED UNDER HIS FORMER LEGAL NAME OF JEREMY EDWARD GAINES, 
THAT I HAVE READ THE PETITION, KNOW ITS CONTENTS, AND I BELIEVE THE 
PETITION IS TRUE. 
Signed in Tacoma, Washington on February 5, 2018 

Barbara Corey, WSB#11778 
Attorney at Law 
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APPENDIX A 



17-2-10432-4 49842883 ORRR 	09-19-17 

CNITWIED CON 
FILED 

IN COUNTY CLeRKIS OFFICE 

SEP 15 i017 

PIERCE COUNTY, WASHINGTON 
KEVIN STOCK, County CIOrk 

BY  

Presented by: 

C. CROSS, WSS #3089' 
Attorney for Petitioner,o m 
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TACOMA, WASHINGTON 98405 
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IN THE SUPERIOR. COURT 'OF THE STATE OF WASHINGTON 
• IN AND FOR PIERCE COUNTY 

In re the Name Change of: 	) 
	

NO. 17-2-10431-4 	/ 
) 

JEREMY EDWARD GAINES, 	) 
	

ORDER CHANGING NAME 
) 

Petitioner, 	) 
	 ) 

THIS MATTER coming on regularly for a hearing, petitioner 

being represented by Geoffrey Cross, the petitioner being in 

prison. Good cause appearing, now therefore, it is hereby 

ORDERED, ADJUDGED and DECREED that the name of -petitioner is 

changed to Keoni Edward Apo, and upon payment of the appropriate 

fees the Clerk of the Court shall file this Order with the County 

Auditor. 
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E-F1LED 
IN COUNTY CLERK'S OFFICE PIERCE COUNTY, WASHINGT 

August 28 2017 2:06 PM 

KEVIN STOCK 
COUNTY CLERK NO: 17-2-10432-4 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON IN AND FOR PIERCE COUNTY 

In re the Name Change of: 	) 	NO. 17-2-10432-4 ) JEREMY EDWARD GAINES, 	 ) 	DECLARATION OF 
) 
	

GEOFFREY CROSS 
) 	
) 

Geoffrey Cross, under penalty of perjury, deposes and states that attached are relevant records from the district court. The Department of Corrections and the State of Washington Attorney General were put on notice of this hearing. Mr. Gaines was incarcerated in the Pierce County Jail at the time he started this case. He wished to change my name for two reasons. The last name Apo is the name of his biological father who is 
deceased. Two, the prosecutor stated to the press that he had been offering to inform on other defendants. This put his life in danger. 

He has lost a three strike case and a subsequent felony and is probably going to be in prison for the rest of his life un1ess he wins his appeal which was lost in the first round at the Court 
Declaration of 	

UWV a.sam OF 
Geoffrey Cross - 1 	

GEOFFREY C. CROSS, P.S., 
901 SO. 1 STREET #202 TACOMA, WASHINGTON 2E405 TELEPHONE: (2531 272-82913 FAX: (253) 572-5846 G.OROS812400YAH00.00M 



of Appeals, Division II. I have been his attprney for forty 
years and was present at the hearing. The Court Commissioner came up with all sorts of rationalizations of why he should not change his name and finally denied it based on jurisdiction only. Clearly this case was started when he was a resident of Pierce County. He is involuntarily a resident of another county and the court should allow him to change his name. There was no opposition. Attached are the relevant documents for this case. 

DATED at Tacoma, WA this   day of August 2017. 

Geoffrey C. Cross, WSB #3089 Attorney for Petitioner 

Geoffrey Cros 

Declaration of 

GEOFFREY C. CROSS, RS., INC. 

LAW OFFICES OF 

501 SO. I STREET #202 TACOMA. WASH(NGTON 38405 TELEPHONE: 1253) 572-5998 
FAX (253) 572-8946 
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STATE OF WASHINGTON, 
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.1F2FITY EDWARD GAINES,  WARRANT OF COMMUMENT 
1) 0 County Jail 
2) LB Dept_ of Carections 
3) CI Other Custody 

OCT 3 1 2014 

15 THE STATE OF WASHINGTON TO THE DIRECTOR OF ADTJLT DETENTION OF PIERCE COUNTY: 
16 

WHEREAS, Judgmat has been proncunced against the defendant in the Supericr Court of the State of 
Washington fcr the County of Pia-ce, that the defendant be punished as specified in the Judgment and 
Sentence/Ords-  Modifying/Revoking Probatice/Community Supervisicn, a full and car= copy of which is 
attached hereto. 

17 

18 

19 

[]1. YOU, ME DIRECTOR, ARE COMMANDED to receive the defendant for 
classificaticn, ccainement and placement as crdered in the Judgment and Salience. 
(Sentare of anfmement in Piame County Jail). 

20 

21 

22 
K1 2. YOU, THE DIRECTOR, ARE COMMANDED to take end deliver the defendant to 

the prcper officers of the Department of Correcticris; and 

YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS, 
ARE COMMANDED to receive the defendant fcr classification, ccrifinanent and 
placement as ordered in the Judgment and Sentence. (Sentence of ccnimanent in 
Department of Correctitns aniody). 
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[ ] 3. YOU, THE DIRECTOR, ARE COMMANDED to receive the defeidant fcr 
classificaticm, coffmement and placement as crdered in the Judgment and Sentence. 
(Sentence of calf-menet or placement not covered by Section 1 and 2 above). 

Dated: 	I0.31.14 

STATE OF WASHINGTON 
5S: 

County of Pierce 
I, Kevin Stock, Clerk of the above entitled 
Cort, do hereby certify that this fcregoing 
insMsnent isatrue and correct copy of the 
original now on file in my office. 
IN WITNESS WHEREOF, I hereunto set my 
hand and the Seal of Said Court. this 

day of 	  

KEVIN STOCK, Clerk 
By: 	 Deputy 

ajm 

WARRANT OF 
COMMITMENT -3 

Office of Prosecuting Mturney 
930 'Mama Avenue S. Room 946 
Tacoma, Washington 98-102-2171 
Telephone: (253) 798-7400 



1.1 
	

A sentencing hearing was held and the defendant, the defendant's lawyer and the (deputy) prosecuting attorney Were present. 

IL FINDINGS 
There being no reason why judgment should not be pronounced, the court FINDS: 

2.1 	CURRENT OFTENSE(S): The defendant was found guilty cei 10/29/14 by [ ] plea [ X ] jury-v erdict [ ] bench trial of: 

COUNT CIUME MI/ ENHANCEMENT 
TYPE* 

DATE OF 
CRIME 

INCIDDI T NO. 

n UNLAWFUL 
POSSESSION OF A 
FIREARM IN THE 
FIRST DEGRM 
(GGG66) 

9.41.040(1)(a) NONE 06/03/13 TACOMA PD 
131540'708 

III UNIAWFUL 
SOLICITATION TO 
DELIVER. A 
CONTROLLED 
SUBSTANCE  (380-5)  

69.50.401(1)(2)( 
a) —D 
9A.28. 030 

FASE 06/20/13 TACOMA ID 

L u 
r r ri 
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0 3  
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNT 

STATE OF WASHINGTON, 

Plaintiff, CAUSE NO. 13-1-02515-1 

SID: WA15619093 
DOB: 07129/1978 

BV ---- ot ri  JUDGMENT AND SENTENCE (FJS) 
[XI Prism 
[]RCW 9.94A.7121.9.94A.507 Prison Confinetnent Defendant. [ ] Jail One Year or Less 	 OCT 3 1 2014 (] Firm-Time Offender 
[ ] Special Sexual Offender Sentencing Alternative [ ] Special Drug Offerider Satencing Alternative 
[ ] Altemative to Confinement (ATC) 
[ I Clerk's Action Required, para 4.S (SDOSA), 
4.7 and 4.8 (SSOSA) 4.15.2, 5.3, 5.6 end SA 

Juvenile Decline Mandato 	Discretiona 

I. BEARING 

VS. 

JEREMY EDWARD GAINES 

JUDGMENT AND SENTIDICE Qs) 
(Felcoy) (7/20a7) Page 	of  1  

I  1"i 	— 10 7S- 5-  7 
Office of Prosecuting Attorney 
930 Tacoma Avenue S. Room 946 
Tacoma, Washington 98402-2171 
Telephone: (253)798-7400 
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COUNT CRIME ReW 

_ 
ENHANCEIMNT 
TYPE* 

DATE OF 
CRIME 

INCIDENT NO. 

V CONSPIRACY TO 69.50.401(1)(2X 
a) —D 
69.50.407 

FASE 06,03/13 131540708 DELIVER A 
CONTROLI.ED 
SUBSTANCE (380-C) 

(I) Firearm, (D) Other deadly weapons, (V) VIICSA in a protected zone, (VH) Veh. Hcm, See RCW 46.61.520, (JP) Juvenile present, (SM) Sexual Motivation, (SCF) Sexual Conduct with a Child fcr a Fee. See RCW 9.94A. 533(8). g the crime is a dnig offense, include the type of dnig in the second column.) 
as charged in the Jury Verdict  Information 

[X] A social v erdicr/fmding fcr use of firearm was returned cm Count(s) III and V RCW 94.A. 602, 9.94A. 533. 
[ ] Current offenses aiccanpassing the same aiminal conduct and counting as one crime in determining the offender score ere (RCW 9.94A.589): 
[3 Other =rent convictions listed under differ= cause nurnb ers used in calculating the offender score Erre (list offense and cause number): 

12 	CRIMINAL HISTORY (RCW 9.94A.525): 

COUNT 
NO 

DATE OF 
SIDI TENCE CRI ME 

SDI TFI.ICING 
COUR.T 

(c ourily & Mau) 
DATE OF 
CRIME 

A  "; 
AD"  WV 

TYPE OF 
CRIME 

1 
PSP 2 	 , 03/16/92 Pierce Co.. WA 10/14/91 J NV 

2 
BURG 1 09124192 Pierce Co., WA 08109/92 1 V 

3 
UPFA 04112/93 II erce Co., WA 05110193 J NV 	' 

4 
RES BUM 04/22193 Pierce Co., WA 05110193 J NV 

5 
UPFA BY A MINOR 07/10/95 Pierce Co.. WA 05132/95 J NV 

6 
ASLT 2 W/FASE 02/05198 Pierce Co., WA 10123196 A V 

7 
ASLT 2 02/05/98 Pierce Co., WA 10123196 A V 

8 
AsI,T 3 12/06/02 Pierce Co.. WA 01103/02 A NV 

9 
UPFA 1 12/06/02 Pierce Co., WA 01103102 A NV 

10 
ASI,7 2 W/ DWSE 12/06102 Pierce Co.. WA 09105102 A V 

11 
UPFA I 12/06102 Pierce Co.. WA 09105/02 A NV 

[ ] The court fmds that the following price-  convictions are one offense fcr purposes of determining the offender score (RCW 9.94A.525): 

JUDGMENT AND SENTENCE QS) , 
(Felony) (712(Y7) Page 	of  In  Office of Prosecuting Attorney 

930 Tocoina Avenue S. Room 946 
Thema, Washington 98402-2171 
Telephone: (253) 7911.7400 
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[ ) other: 	 

1 

2 
23 	SENTENCING DATA: 
COMit li X % 

— 
OFFENDER 

SCORE 
SERIOUSNESS 

LEVEL 
STANDARD RANGE 

(not including onhamaccesup 
PLUS 

ENHANCEMTS 
TOTAL STANDARD 

RANGE 
(inclucEng enhanontlats) 

MAXIMUM 
TERM 

11 9 VII 87-116 MOS NONE 97-116 MOS 10 YEARS III 9 VIU 73+-90 MDS FAZE 111-126 MOS 5 YEARS - V 9 III 100+-120 MOS 
3

1  - FAS! 172-192 MOS 10 YEARS - 

t  
• 2.4 	[ ] EXCEPTIONAL SENTENCE. Substantial and canpelling reasons exist which justify an 	Lert  vibt, poy,a4 

ekcilisteubi [ j within [ j below the standurd range far Count(s) 	 
[ ] above the standard range for Count(s) 	rsts-le-A- 

[ ) The defendant and state stipulate that justice is b est served by impost* of the exceptional sentence above the standard range and the court fmds the exceptional sentence furthers and is cOtlsiStelt with the interests of justice and the purposes of the sentencing reform art. [ ] Aggravating factors were [ ] stipulated by the defendant, [ ] found by the court after the defendant waived jury trial, [ ] found by jury by special interrogatory. Findings of fact and conclusions of law are attached in Appendix 2.4. [ ] Air? s special interrogatory is attached. The Prosecuting Attorney [ ] did j did not reccenmend a similar Sentence. 
2.5 	ABILTI'Y TO PAY LEGAL FINANCIAL OBLIGATIONS. The cart has considered the total amount owing, the defendant's pal, present and future 'ability to pay legal fmancial obligations, including the defendant's financial resources and the likelihood that the defendant's status %trill &Inge. The court finds that the defendant has the ability or likely future ability to pay the legal fmancial obligstions imposed herein. RCW 9.94A.753. 

[ ] The following extraordinary circumstances mist that make restitution inapproFiate (RCW 9.94A.753): 

[ ] The following attract-dinar),  ciromnstances exist that make payment of nonmandatay legal fmancial obligations inappropriate: 

exceptional sentence: 

otc4Niaes 

2.6 	] FELONY FIREARM OFFENDER REGISTRATION. The defendant =flitted a felony firearm offense as defined in RCW 9.41.010. 
[ ] The court considered the following factors: 

[ ] the defendant' s criminal history. 
[ ] whether the defendant has previously bem found not guilty by reason of insanity of any offense in this state cr elsewhere. 
[ ] evidence of the defendant's propensity for violence that would likely endanger persons. 

[ ] The court decided the defendant [ ] should [ ] should not register as a felony firearm ofFender. 

JUDGMENT 
3.1 

3.2 

44t+4c..1 petas N.4FA5E 4  on tiotielle...,Y0PC'41  Tov 	.31v1"" 
corAftc:110̂iv. Ce",114*- 11C. 	Soircr46410" 40 t)eliver 1i1e44.4+Leoe 

wiFME . 
L 

' r r 

[ ] The coin DISMISSES Counti 	pTIRTEL'ILY -Counts 
Fbsses5  

-JUDGMENT AND SENTENCE
, 
 ,g") 

(Felony) (7/2007) Page 	of 	 

The defendant is GUILTY of the Counts and Charges listed ioParamph 	_ , r 	, , , 
OT  vercacT 

• Office of Prosecuting A ltorney 
930 Tacnnul Avenue S. Rolirn 946 
Tacoma. Washington 98402-2171 
Telephone: (253) 798.74110 
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IV. SENTENCE AND ORDER 
IT IS ORDERED: 

4.1 	Defendant shall pay to the Clerk of this Court: (Pi.rco C ounty Chile, 930 Tacoma Avo fin O. Mom WA MO) JAW CODE 
RTAMJN 	 Restituticin to: 

Restituticri to: 
(Name end Address--address may be withheld and provided conficlentially to Clerk's Office). PCP 	$ 	500.00  Crime Victim assessment 

DNA 	$ 	100.00  DNA Database Fee 
PUB 	Court-Appointed Attorney Fees and Defense Costs 
FRC 	$ 	200.00  Criminal Filing Fee 
Pr2/ 	 Fine 

OTHER LEGAL FINANCIAL OBLIGATIONS (sp ecify below) 
	 Other Costs fcr: 	  
	Other Costs fcr. 	  

$  46021.°0   TOT.AL  

[ ] The above total does not include all restituticn which may be set by later meter of the court An agreed restitution order rnay be entered. RCW 9.94A.753. A restitution hearing: 
[ ] shall be set by the prosecutor!: 
[ ] is scheduled fcr 	  [ ] RESTirunON. Order Attached 

[ ] The Department of Ccrrecticns (DOC) or clerk of the court shall immediately issue a Notice of Payroll Deduction. RCW 9.94A 7602, RCW 9.94A.760(8). 
[X] .All payments shall be made in accordance with the policies af the clerk, commencing irranediately, unless the court aecifically sets firth the rate herein: Not less than $ 	Pe r T)OC.,  per moth commencing . 	 . RCW 9.94.760. If the court does not set the rate herein, the defendant shall repon to the clerk s office within 24 hours of the entry of the judgment and sentence to set up a payment plan. 
The defendant shall report to the clerk of the court cr as directed by the clerk of the court to provide financial and other information as requested. RCW 9.94A.760(7)(b) 
[ ] COSTS OF INCARCERATION. In addition to other costs imposed herein, the court fmds that the defendant has or is likely to have the means to pay the costs of inarceraticn, and the defendant is crciered to pay such costs et the staaitory rate. RCW 10.01.160. 
COLLECTION COSTS The defendant shall pay the oasts of services to collect unpaid legal financial obligations per contract or statute. RCW 36.18.190, 9.94A.780 and 19.16.500. 
INTEREST The financial obligations imposed in this judgment shall beer interest fram the date of the judgment until payment in full, at the rate applicable to civil judgments. RCW 10.82.090 
COSTS ON APPEAL An award of costs œ appeal againa the defendant may be added to the total legal fmancial obligations. RCW. 10.73.160. 

JUDGMENT .AND SENTENCE (JS) 
(Felony) (7/2007) Page ±Lof Office of Prosecuting Attorney 

930 Manna Avenue S. Ream 946 
Tacoma, Washington 98402-2171 
Telephone: (253) 798-7400 
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4.1b FLECTRONIC MONITORINGREIMBURSEMENT. The defendant is ordered to reimburse 	 (rune of electronic monitoring agency) at 	  for the coa of pretrial electronic monitaing in the amount of $ 	1  
4.2 	[X] DNA TESTING. The defendant shall have a blood/biological sample drawn fa-purposes of DNA identificatitm analysis and the defendant shall fully cooperate in the testing. The approprigte agency, the cazgy cr DOC, shall be responsible for obtaining the sample pricr to the defendant's release from 

anfmernent. RCW 43.43.754. 
[ ] HIV TESTING. The Health Department cr designee shall tea and cotmsel the defendant fcr HIV as soon as possible and the defendant shall fully cooperate in the testing. RCW 70.24.340. 

4.3 	NO CONTACT 
The defendant shall not have contact with 	 (naine, DOB) inchidin& but not limited to, personal, verbal, telephonic, written or contact through a third party far 	years (not to emceed the maximum statutay salience). 
[ ] Domestic Violence No-Contact Order, Antiharassrnent No-Contact Order, or S =al Assault Protection Order is filed with this Judgment and Seitence. 

4.4 	OTHER.  Property rnay have b een taken into custody in =junction with this case. Property may be 
reamed to the riggful owner. Any claim for retum of atch pmerty must be Made within 90 days. After 90 days, if you do not make a claim, property may b e disposed of according to law. 

4.4a 	[ ] All property is hereby forfeited 
[ 	Property rnay have heel taken into custody in conjunction with this case. property may be returned to 
the rightful owner. Any claim for return of ant propety must be made within 90 days. After 90 daA if you do not make a claim, prop etty may be disposed of acarding to law. 

4.4b BOND IS HEREBY EXONERATED 

JUDGMENT AND SENTENCE cjS) 
(Felczw) (7/200) Page .5_ of  9  Office of Prosecuting Attorney 

930 Tacoma Avenue S. Room 946 
MOM% Washington 98402.2171 
Telephone; (253) 798-7400 
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4.5 	CONMEMENT OVER ONE YEAR Pli:RSISTENT OFFENDER. The defendant was found to be a Persistent Offender. 
14 The court finds Count  31. 	is a most serious offense and that the defendant has been convicted on at least two separate occasions of most serious offense felmies, at least me of 

which occurred before the commission of the other most serials offense for which the defendant was previously convicted 
[ 1 The court finds Count 	 is a crime limed in liCW 9.94A.030(31)(b)(i) (e.g, rape in the first degree, rape of a child in the first degree (when the offender was sixteen years of age at 

older when the offender committed the offense), child rnolestatiai in the first degree, rape in the 
second degree, rape of a child in the second degree (when the offender lies eighteen years of age cr 
older when the offender committed the offense) sr indecent liberties by fircible arnpulsion; cr any of the following offenses with a finding of sexual motivaticm: murder in thefirst degree, murder in the 
second degree, homicide by abuse, kidnapping in the first degree, kidnapPing in the second degree, 
assault in the first degree, assault in the second degree, RWIttlt  of a child in the first degree, assault of a 
child in the second degree a burglary in the fira degree, or an attempt to commit any crime listed in RCW 9.94A.030(31)(b)()), and that the defendant has been convicted cm at least one separate 
occasim, whether in this state a-  elsewhte-e, of a crime listed in RCW 9.94A.030(31)(b)(i) or any federal or cut-of-state offense or offense uncle-  prior Washington law that is canpsrable to the offenses 
listed in RCW 9.94A.030(31)(b)(i). 

Those prior ccrivictims are included in the offender score as listed in Section 2.2 of this Judgment and 
Sentence. RCW 9.94A.030, RCW 

(a) CONFINEMENT. RCW 9.94A.570 and RCW 9.94A.589. Defendant is sentexed to the following tem &total calf-menet in the custody of theD epartment of CorrectionS: 

Life without the possibility of early release on Count 	In. es"a 'Sr 
WO 	months tri Count 	IL  

 	maiths on Court 

months cm Count 

Aaual number of maiths of total confmement a-deed is: Life with= the possibility of early release. 
(b) CONSECUTIVE/CONCTIRRENT SENTENCES. RCW9.94A.589. Jill counts shall be served concurrently, except for the portion of those counts for which there is a sPecial finding of firearm cr 

other deadly weapon as set forth above at Section 2.3, and except for the following counts whidi shall 
be served conseatively: 

The sentence herein shall nal consecutively to all felony sentences in other cause numbers that were 
imposed prior to the commission of the aime(s) being sentenced. 
The sentence herein shall run ccricutrently with felony sentences in other cause numbers that were 
imposed subsequent to the commission of the crime(s) being sentenced unless othewise set forth here. 
[ J The sentence herein shall run consecutively to the felony sentence in cause number(s) 	 

The seuence herein shall run amsecutively to all previously imposed misdemeanor seuences unless 
otherwise set firth he-e: 	  
Confmenent shall commence immediately unless otherwise set forth here: 	  

4.6 	OTHER: 	  

JUDGMENT AND SENTENCE 9.3) 
(Felony) (7/20(71) Page 	of Office of Prosecuting Attorney 

930 Tacoma Avenue S. Room 946 
Tacoma, Washington 9E14024171 
Telephone: (253) 798-7400 
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V. NOTICES AND SIGNATURES 
5.1 	COLLATERAL ATTACK ON JUDGMENT. Any petiticn cr motion far collateral attack an this Judgment and Sentence, including but nct limited to any personal restraint petition, state habeas corpus petition, motion to vacate judgment, motion to withdraw guilty plea, motion fcr new trial cr motion to rarest judgment, must be filed within one year of the final judgment in this matter, except as provided fcr in RCW 10.73.100. RCW 10.73.090. 
5.2 	LENCrH OF SUPERVISION. Fa-  an offense committed prior to July 1, 2030, the defendant shall remain under the cant's jurisdiction and the supervision of the Departmatt. of Cerrecticns fcr a period up to 10 years from the date of salience or release from confinement, whichever is Inner, to assure payment of all legal financial obligations unless the court extends the criminal judgment an additicnal 10 years. For an offense committed az a after July 1, 2000, the court shall retain jurisdiction OVer the offender, fcr the purpose of the offender s ccmpliance with payment of the legal fmancial obligations, until the cbligation is cernpletely satisfied, regardless of the statutcry meximum fa the aime. RCW 9.94A.760 and RCW 9.944505. The clerk of the court is authcsized to collect unpaid legal fmancial obligaticris at any time the offender ranains under the jurisdiction of the court for purposes of his or her legal financial obligations RCW 94A.760(4) and RCW 9.94A.753(4). 
5.3 	NOTICE OF 1NCOME-WITI3HOLDINGACTION. If the court has not ordwed an in-mediae notice of payroll deduction in Section 4.1, you are notified that the Department of Ccrrecticns cr the clerk of the =rimy issue a notice of payroll deducticn without notice to ycu if you are more than 30 days past due in monthly payments in an amolmt equal to or greater than the rano= payable fcr cne month. RCW 9.94A.7602. Other incane-withholding action under RCW 9.94A rnay be taken withcut firtha-  notice. RCW 9.94A.760 may be taken without further notice. RCW 9.94A.7606. 
5.4 	RES-Lur UTION BEARING. 

] Defendant waives any right to be present at any restituticn heeling (sign initials): 	 
5.5 	CRIMINAL ENFORCEMENT AND avu. COLLECTION. Any violation of this Judgment and Sentence is punishable by up to 60 days of confinement per violaticri. Per Beerier/ 2.5 of this document, legal financial obligations are collectible by civil means. RCW 9.94A. 634. 
5.6 	FIREARMS. You znust immediately surrender any coricealed pistol license and you may not own, use or possess any firearm unless your right to do so is restored by a court of record. (The court. clerk shall forward a copy of the defendant's drivers license, identicard, cr comparable idaitification to the Department of Licensing alcng with the date of calvicticn or commitment.) RCW 9.41.040, 9.41.047. 

5.7 	SEX AND KIDNAPPING OFFENDER REGISTRATION. RCW 9A.44.130, 10.01.200. 
N/A 

5.8 	[ ] The court finds that Count 	is a felony in the canmission of which a mac( vehicle was used. The clak of the court is directed to immediately forward an Abstract cif Court Record to the Depart:malt of Licensing, which must revoke the defendant.' s driver' s license. RCW 46.20.285. 
5.9 	If the defendant is cr b ecanes subj ect to court-crdered mental health cr chemical dep enclency tretarnmt, the defendant rnust notify DOC and the defaidenes treatinau infomiation must be shared with DOC for the duratiai of the defendane s incarceration and supavisial. RCW 9.94A.562. 
I/ 
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DEPT' OURI 
Attorney for Defendant 
Print name: 
WSB # 

1- 
Deputy Prosecuting Attorney 
Print name:  3.esse.  
WSB #W744.1  

)D(  endant 	• 
OCT 3 I 21114 

Mice of Prosecuting Attorney 
930 Tacoma Avenue S. [Nom 946 
Tacoma, Washington 98402-2171 
Telephone: (253) 799-7400 

JUDGE/LENT AND SENTENCE gs) 
-(Felony) (712007) Page L.  of a_ 

13-1-02515-1 

5.10 OTHER: 	  

DONE in Open Court and in the presence of the defendant this date:  1° -313t-i 

JUDGE 
Print mane Thomas J. Feinagle 

Print name: 	  

By 
VOTING MGM' S STATEMENT-  RCW 10.64.140. I acknowledge that my right to vote has been lost due to felcmy convictions If I am registered to vote, my voter registration will be cancelled. * right to vote may be restored by: a) A certificate of discharge hated by the sentencing court, RCW 9 94A.637; b) A court order issued by the sentencing court restoring the right, RCW 9.92. OW, c) A fuzal order of discharge issued by the indeterminate sentence review board, RCW 9.96050; or d) A certificate of restoration issued by the governor, RCW 9. mom Voting befcre e right is restcred is a class C felony, RCW 92k 84.650. 

Defendant' s signature: 	 

4 

5 
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CERTIFICATE OF CLERK 

CAUSE NUMBER of this case: 13-1-02515-1 
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51 BJORGEN, C.J. — Jeremy Edward Gaines appeals his 
convictions for solicitation to deliver a controlled 
substance, conspiracy to deliver a controlled substance, 
first degree unlawful possession of a firearm, and the 
firearm enhancements attached to the first two 
convictions. 

52 Gaines argues that (1) insufficient probable cause 
supported the warrant to search his vehicle, (2) the trial 
court abused its discretion in denying his motion for 
continuance, effectively depriving him of his right to 
choose private counsel, (3) solicitation to deliver a 
controlled substance is not criminalized, and (4) the 
State presented insufficient evidence to allow a jury to 
return guilty verdicts on his convictions. 

53 We decline to address the merits of Gaines's search 
warrant argument, because it was not adequately 
addressed in his briefing. As to [*21 his other 
arguments, we hold that the trial court did not abuse its 
discretion in declining his motion for continuance, that 
chApter  9A.28 RCW  criminalizes solicitation to deliver a 
controlled substance, and that there is sufficient 
evidence to uphold all of his convictions. 

54 Accordingly, we affirm. 

FACTS 

55 On June 3,2013, police used a confidential informant 
(CI) to conduct a controlled buy1  from Jessica Handlen. 

'According to the record, a "controlled buy" is where police officers 
arrange [*3] and observe a drug transaction to acquire information 
about potential illegal drug activity. Verbatim Report of Proceedings 

Barbara L Corey 



Page 2 of 9 
2016 Wash. App. LEXIS 955, *3 

Police observed the CI and Handlen meet and watched 
Handlen explain to the CI that she was waiting for her 
"source!' Verbatim Report of Proceedings (VRP) at 28-
29. Shortly thereafter, a white Dodge Charger pulled up 
near Handlen and the CI. The vehicle was registered to 
Gaines and officers identified the driver in the vehicle as 
Gaines. Police observed Handlen go up to the driver's 
side window for a brief moment and then return to the 
CI. The CI returned to the police and gave them a 
package received from Handlen, which field tested at 
the time as 6.4 grams of methamphetamine. However, it 
was later discovered that this substance was in fact 
methylsulfonylmethane, a legal substance that is often 
mixed with methamphetamine.2  

56 On June 20, police stopped Gaines's Dodge Charger 
in order to execute a search warrant. As police 
surrounded the vehicle, three occupants were identified, 
including Gaines in the driver's seat and Brandon Ryan 
in the front passenger seat. Police observed Gaines's 
hands make a downward motion in front of himself and 
later found a gun placed on the front floorboard on the 
driver's side in front of Gaines. Police also later found a 
second gun on the front floorboard of the front 
passenger's side in front of Ryan. 

57 Upon arrest, Gaines made several statements to the 
police. He acknowledged that he dealt narcotics but that 
"he was a small fish ... [as] a runner3  for [*4] the 
Mexicans!' VRP at 60-61. He stated that he was 
"[w]iring the money to Mexico for the dope man" and 
was "supposed to be picking up two pounds." Id. at 62, 
65. 

58 The police found wire transfer receipts during their 
search of Gaines's vehicle. The first receipt was dated 
May 29, 2013, four days before Gaines was observed 

(VRP) at 19-20. 

2  The State expected an expert to testify that the drugs from the June 
3 transaction were methamphetamine. However, at trial, a state 
patrol laboratory forensic scientist testified that it was a purely legal 
substance, often used to "cut" methamphetamine. VRP at 140, 143, 
145-46. Thus, Gaines was subsequently charged with delivery of an 
imitation controlled substance. The jury later acquitted Gaines of this 
charge. 

3  According to the record, a "runnee is someone who gets paid to 
broker deals for a higher level person or entity in a drug operation. 
VRP (Oct. 21, 2014) at 61. They often transport drugs from one 
person to another and then give money back to the higher level 
person or entity in exchange for the drugs. 

contacting Handlen on June 3. The May 29 receipt 
indicated that Gaines sent $900 to an Ana Ramos 
Cuevas in Mexico. The second wire transfer receipt was 
dated June 20, 2013, the same day Gaines and Ryan 
were arrested. The June 20 receipt indicated that Ryan 
had sent $1,000 to a Jesus Enrique Palomera in Mexico. 

59 After the State charged Gaines for his involvement in 
these crimes, he requested that Gary Clower, a privately 
retained attorney, replace his assigned public defender. 
The judge granted the request on July 2, 2013. After the 
prosecutor and Clower jointly requested and received 
two continuances, Gaines [*5] replaced Clower with a 
new private attorney, Geoffrey Cross. With Cross as 
Gaines's counsel, the case was continued six times. Two 
of the continuances were requested solely by the 
prosecutor to accommodate his trial schedule,4  but most 
were requested by both parties .5  

510 Gaines voluntarily retained Cross for approximately 
seven months, but on May 7 and 8, 2014, Gaines and 
Cross respectively moved to have Cross replaced. At the 
time, Cross had also [*6] filed a motion for a 
competency evaluation of Gaines. On May 15, the trial 
court heard arguments and granted the competency 
evaluation. However, the court denied the motion for 
substitution of counsel, reasoning that the trial date was 
too close and that 'V there are questions about his 
competence, this certainly isn't the time for him to be 
making a decision about withdrawing counsel." VRP 
(May 15, 2014) at 30-31. Gaines later spent some time 
at Western State Hospital until his competency was 
deeined restored a few months later. 

511 Shortly after Gaines's competency was restored, 
Cross moved to withdraw as counsel twice, stating that 
Gaines maintained he did not want Cross's 

4  On Jan 15, 2014, Gaines's case was continued to accommodate the 
prosecutor's trial schedule. On May 1, the case was continued at the 
State's request due to the prosecutor being in another trial. 
5  On Jan 27, 2014 both parties requested a continuance to complete 
discovery and to accommodate the prosecutor's trial schedule. On 
March 11, the case was continued because Gaines's co-defendant's 
attorney was sick. On March 17, the case was continued because of 
"[defense] attorney & [plaintiff] atty conflicts? Reply Br. of 
Appellant, App'x F. On April 7, the case was continued because new 
charges had been brought against Gaines while he had been out on 
bail, the attorneys needed more time to prepare for trial, and the 
primary police witness was unavailable. 
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representation.6  Cross's affidavits to these motions 
stated that he had a "fairly good relationship" with 
Gaines until May when Gaines requested him to be 
discharged. Clerk's Papers (CP) at 330. Cross expressed 
that when he had the prosecutor meet with Gaines and 
himself, Gaines took "excessive exception to the fact 
that [he] even exposed him to the prosecutor?' CP at 
330. Cross also stated that when he tried to go to the jail 
to prepare for trial, Gaines refused to allow him access 
to the jail. To Cross, "[a]ll communication between 
[him]self and [ ] Gaines ha[d] broken [4:7] down." Id. 
Meanwhile, the trial court granted two more jointly 
sought continuances,7  and trial was ultimately set for 
October 16, 2014. At this point, Gaines's case had been 
continued for over a year from the original trial date of 
August 13, 2013. 

512 On the day set for trial, October 16, 2014, the court 
heard Gaines's and Cross's renewed motion for a 
continuance and counsel substitution in conjunction 
with Barbara Corey, who was a private attorney with 
whom Gaines wanted to replace Cross. The court 
ultimately denied the motions. When the court asked 
Corey if she could try the case before the end of the 
year, she replied, "I think not." VRP (Oct. 16, 2014) at 
12. Although Corey stated that she could try the 
case [*81 in February 2015, the court disagreed based 
on Corey's caseload, which contained many cases that 
were all nearing a year old or more and would soon 
require resolution. The court stated that even "if half of 
them settled ... Lilt would still take a year to try this 
one." Id. at 9. It further noted that the Gaines case itself 
was already "very old" and that if it had only been "a 
30-day-old , 60 -day-old , 90-day-old case , that's 
something else." Id. at 19. The court also had concerns 
about the right of Ryan, Gaines's co-defendant, to a 
speedy trial, even though Ryan himself was not worried 
about a few more months delay. The trial court also 
noted that Cross's motions to substitute had been denied 
at least "twice8  previously, id. at 18, and that if Gaines 

6Cross moved to withdraw another time as well, before Gaines's 
competency was restored. 
7 On September 17, 2014, the case was continued again because 
"additional time [was] needed to consider resolution options" and 
Gaines had just provided a supplemental witness list and evidence. 
CP at 353. On September 30, the case was again continued because 
Gaines was "trying to track down material witness," a "[w]itness for 
[the] State [was] not available and "[s]tatus of [Gaines's] 
representation [was] up in the air." CP at 354. 

was going to throw what "amounts to kind of a tantrum" 
because he did not get his way, the court was not 
compelled to grant his motion for new counse1.9  Id. at 
18. 

513 After trial with attorney Cross representing Gaines, 
the jury returned guilty verdicts on charges for first 
degree unlawful possession of a firearm, unlawful 
solicitation to deliver a controlled substance, and 
conspiracy to deliver a controlled substance. The jury 
also entered verdicts for firearm enhancements on the 
latter two convictions 

514 Gaines appeals. 

ANALYSIS 

I. SEARCH WARRANT 

515 In his assignments of error, Gaines claims that the 
court erred in its determination that probable cause 
supported the warrant to search his vehicle. The State 
contends that we should not reach Gaines's challenge to 
the search warrant, because even though he assigned 
error to the warrant, [*10] he "abandoned the claim by 
failing to address it in the body of the opening brief." 
Br. of Resp't at 25. We agree. 

516 "Passing treatment of an issue or lack of reasoned 
argument is insufficient to allow for our meaningful 
review?' State v. Stubbs, 144 Wn. App. 644, 652, 184 
P3d 660 (2008), rev'd by 170 Wn.2d 117, 240 P.3d 143 
(2010). Here, Gaines makes argumentative statements in 
the "Statement of Facts" section of his brief regarding 
the sufficiency of the search warrant, but fails to 
elaborate on it in the "Analysis" section or cite authority 

8  lt is not clear from the record when the other time Cross's motion to 
substitute was denied other than the court's oral ruling on May 15, 
2014. However, because Cross agreed that his motions to substitute 
had been denied twice in the past, we accept this as a verity. 

9 Cross also stated in his affidavit to the motions [*9] to substitute 
that there was a possible conflict of interest due to Cross having 
taken a witness statement on Gaines' behalf from a former client of 
Cross's. Whether this conflict continued to be a problem at the time 
of the hearing is unclear from the record and is not argued in the 
parties' briefs. 
m Gaines was also found guilty of unlawful solicitation to possess a 
controlled substance with intent to deliver. However, this charge was 
later dismissed on double jeopardy grounds at sentencing and is not 
at issue in this appeal. 
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in accordance with the Rules of Appellate Procedure 
(RAP). RAP 10.3(a)(6).  Additionally, after the State 
argued in its brief that Gaines had abandoned the claim, 
he implicitly affirmed the State's assertion by failing to 
respond or even mention the search warrant issue in his 
reply brief. Instead, his reply brief focuses entirely on 
his argument regarding the right to choose private 
counsel. 

517 Gaines's disjointed assignments of error further 
buttress our decision not to address the merits of the 
search warrant issue. He assigned error to conclusions 
of law two through four and six through eight on the 
"Assignment of Error" portion of the brief, but on the 
"Issues Pertaining to Assignments of Error portion, 
conclusions of law two through seven are all MU 
challenged.11  Despite Gaines having an opportunity to 
amend his opening brief, we cannot reasonably decipher 
what assignments of error he wants us to review, 
particularly without adequate accompanying analysis. 

518 Because Gaines failed to follow the RAP, coupled 
with the difficulty in construing from his brief what he 
wants us to review, we decline to review this issue. 

II. RIGHT TO CHOOSE PRIVATE COUNSEL 

519 Gaines argues that the trial court abused its 
discretion when it denied his motion for a continuance, 
effectively depriving him of his right to retain private 
counsel. We disagree. 

520 When a defendant requests a. continuance for the 
purpose of replacing his current attorney with new 
private counsel, we review the court's decision to deny 
the continuance for an abuse of discretion. State  v. 
Hampton,  184 Wn.2d 65_6, 670, 361 P.3d 734 (2015),  
petition for cert. filed, No. 15-8300 (Feb. 24, 2016). "A 
trial court abuses its discretion when its decision 'is 
manifestly unreasonable, or is exercised on untenable 
grounds, or for untenable reasons.'" Id. (quoting State v. 
Blackwell, 120 Wn.2d 822, 830, 845 P.2d 1017 
(1993))[*121. A decision is based on untenable 
grounds or made for untenable reasons if it rests on facts 
unsupported in the record or was reached by applying 
the wrong legal standard.'" Hanzpton, 184 Wn.2d at 670 

11  Conclusion five should not have been assigned error because the 
trial court accepted the State's concession that there was not a 
sufficient nexus for the warrant to be executed on Gaines's residence.  

(quoting State v. Rohrich, 149 Wn.2d 647, 654, 71 P.3d 
638 (2003)). "` A decision is manifestly unreasonable if 
the court, despite applying the correct legal standard to 
the supported facts, adopts a view that no reasonable 
person would take, and arrives at a decision outside the 
range of acceptable choices.'" Hampton, 184 Wiz .2d at 
670-71  (quoting Rohrich, 149 Wn.2d at 654). 

521 The Sixth Amendment to the United States 
Constitution grants a criminal defendant, if he or she can 
afford it, the right to a private counsel of his or her 
choice.12  Hampton, 184 Wn.2d at 662-63  . However, this 
right is not absolute. Id. at 663.  A defendant's right to 
counsel of his or her choice is limited, in part, in that a 
trial court considering a continuance for this purpose 
must balance that right against the demands of its 
calendar and the public's interest in the prompt and 
efficient administration of justice. Id. A court has wide 
latitude in weighing these interests. Id. The court is not 
required to apply any mechanical test and can consider 
any relevant information necessary to make its decision. 
Icl.  at 669.  However, a court may be guided by the 11 
Hampton factors in determining whether to grant a 
continuance to allow substitution of counsel: 

"(1) whether the request came at a point sufficiently 
in advance of trial to permit the trial court to readily 
adjust its calendar; 
(2) the length of the continuance requested; 

(3) whether the continuance would carry the trial 
date beyond the period specified Pc1.31 in the state 
speedy trial act; 
(4) whether the court had granted previous 
continuances at the defendant's request; 
(5) whether the continuance would seriously 
inconvenience the witnesses; 
(6) whether the continuance request was made 
promptly after the defendant first became aware of 
the grounds advanced for discharging his or her 
counsel; 
(7) whether the defendant's own negligence placed 
him or her in a situation where he or she needed a 
continuance to obtain new counsel; 
(8) whether the defendant had some legitimate 

121n contrast, an indigent defendant, who is guaranteed appointment 
of counsel, can only substitute an appointed attorney if he or 
she [*141 demonstrates an ``irreconcilable conflict." Hampton,  184 
Wn .2d at 663. 
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cause for dissatisfaction with counsel, even though 
it fell short of likely incompetent representation; 
(9) whether there was a 'rational basis for 
believing that the defendant was seeking to change 
counsel 'primarily for the purpose of delay'; 
(10) whether the current counsel was prepared to go 
to trial; 
(11) whether denial of the motion was likely to 
result in identifiable prejudice to the defendant's 
case of a material or substantial nature." 

Id. at 669-70  (quoting 3 WAYNE R. LAFAVE, 
WASHINGTON PRACTICE: CRIMINAL PROCEDURE 
11.4(c), at 718-20 (3d ed.2007)). 

522 Here, the court denied the continuance because of 
(1) Corey's inability to try the case within a couple of 
months, (2) Corey's caseload, which had many old 
cases, creating the possibility of prolonging the trial up 
to another year, (3) its concern with Gaines's co-
defendant's right to a speedy trial, (4) the age of the case 
generally, which had received numerous continuances in 
the past, and (5) the prior denials of thc motion for 
substitution. These are reasonable bases for exercising 
discretion to deny the continuance. 

523 It was also brought before the trial court, however, 
that Cross and Gaines had had potential communication 
problems since May 2014. Cross maintained that Gaines 
refused to be represented by him, citing Gaines's 
disapproval of Cross's atternpt to negotiate plea deals 
with the prosecutor in this case, as well as Gaines's 
refusal to come out of his jail cell when Cross tried to 
prepare for trial. We also note our concern that the trial 
court did not specifically address Gaines's allegation, 
which was specifically brought up at the hearing, that 
Cross had allegedly arranged an improper meeting with 
the prosecutor. Our concern is [9.51 heightened by the 
trial court's characterization of Gaines's behavior as 
amounting "to kind of a tantrum." VRP (Oct. 16, 2014) 
at 18. 

524 However, in examining the trial court's ruling 
overall, Gaines's primary issue with Cross was argued to 
the court, and Hampton does not require that the court 
make specific findings. Hampton requires instead that 
the record indicate that the court made a reasoned  

decision.13  Even though there was evidence of problems 
between Gaines and 'Cross, the court reasonably 
believed that Corey, who was to be Cross's replacement, 
could not try the case in an acceptable amount of time. 
Indeed, the court indicated that it would have permitted 
Corey a shorter continuance to prepare for Gaines's trial. 
Although there was disagreement whether Corey could 
have tried the case by February, we cannot say the court 
abused its discretion after considering Corey's calendar 
in some detail in making its assessment that she could 
not. 

525 Gaines also argues that because he "made no 
motions for continuance" and only "joined in and/or did 
not oppose motions made by the deputy prosecutor or 
codefendant's attorney," the court was unreasonable in 
not granting his request for a continuance. Br. of 
Appellant at 32-35; Reply Br. of Appellant at 4-5. 
However, while the case was occasionally continued 
solely at the request and need of the prosecutor, the 
record also demonstrates that at least some of the 
continuances were due to Gaines's actions. For example, 
the April 7, 2014 continuance was granted, in part, 
because new charges had been brought against him 
while he was out on bail. In addition, the joint 
continuance motions are to be taken for what they were: 
a request by both Gaines and the prosecutor for the court 
to delay trial. Therefore, Gaines's characterization that 
the continuances were predominantly only requested by 
the prosecutor is incorrect. In any event, the 
continuances, along with Gaines's stay in Western State 
Hospital, resulted in the case becoming sufficiently old 
so that it was reasonable for the court to base its denial, 
in part, on the case's age.14  

526 We hold that, taking all the facts into consideration, 
the trial court did not abuse its discretion in denying 

13  Gaines also argues that the court misapplied the law, but as 
Hamptan, 184 Wn.2d at 669-72 clarified, the trial court is not 
required to apply any mechanical test so long as we can reasonably 
discern that it weighed the defendant's choice of counsel against the 
other relevant circumstances. [*16] 

14  Gaines also argues that that the State incorrectly presented [41.7] 
evidence that it would suffer prejudice because a delay would cause 
possible difficulty in presenting witnesses at trial. However, it is not 
clear that the court based its decision on this argument, and 
therefore, we do not examine it as a reason for finding the decision 
reasonable. 
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Gaines's motion for a continuance.15  
III. CRIMINALIZATION OF SOLICITATION TO DELIVER A 
CONTROLLED SUBSTANCE 

527 Gaines argues that his conviction for solicitation to 
deliver a controlled substance must be dismissed due to 
the absence of statutory law criminalizing his conduct. 
We disagree. 

528 In In re Personal Restraint of Hopkins, 137 Wn.2d 
897, 900, 904, 976 P .2d 616 (1999), our Supreme Court 
held that solicitation to deliver a controlled substance is 
not an offense under chapter 69.50 RCW, the Uniform 
Controlled Substances Act, and therefore that conviction 
was not subject to the Act's sentence-doubling 
provisions. However, the Hopkins [4:18] court also 
recognized that the defendant was still subject to 
punishment for solicitation to deliver a controlled 
substance under choter  9A.28 RCW,  which 
criminalizes anticipatory offenses including solicitation. 
Id. at 899-900; see also In re Pers. Restraint of 
Bowman, 109 Wn. App. 869, 871, 38 P.3d 1017 (2001). 
Specifically, RCW 9A.28.010 criminalizes a solicitation 
of any crime outside of title 9A, which would include 
chapter 69.50 RCW, since it makes delivery of a 
controlled substance unlawful. Accordingly, we hold 
that solicitation to deliver a controlled substance is 
criminalized under chapter 9A.28 RCW. 
IV. SUFFICIENCY OF THE EVIDENCE 

529 Gaines argues that the State presented insufficient 
evidence to convict him of conspiracy to deliver a 
controlled substance, solicitation to deliver a controlled 
substance, and first degree unlawful possession of a 
firearm. We disagree. 

1. Legal Principles  

530 Evidence is sufficient to support a conviction if, 
viewed in the light most favorable to the State, it 
permits a reasonable juror to find the essential elements 
of the crime beyond a reasonable doubt. State v.  
McPherson, 186 Wn. App. 114, 117, 344 P.3d 1283, 
review denied, 183 Wn.2d 1012 (2015). A claim of 

Is Gaines also discusses possible prejudice to him from Cross's 
actions at trial. However, this allegation fits more squarely under an 
ineffective assistance of counsel claim and not as a means to 
impeach the reasonableness of the court's denial of a continuance 
before trial. 

insufficiency admits the truth of the State's evidence and 
all reasonable inferences that a juror can draw from that 
evidence. Id. at 117-18. All reasonable inferences from 
the evidence must be drawn in favor of the State and 
interpreted [9.91 strongly against the defendant. State v. 
Miller, 179 Wn. App,91,  104, 316 P3d 1143 (2014). 
Circumstantial evidence is no less reliable than direct 
evidence. Id. at 105.  We "defer to the trier of fact on 
issues of conflicting testimony, credibility of witnesses, 
and the persuasiveness of the evidence." State v. 
Thomas, 150 Wn.2d 821, 874-75, 83 P .3d 970 (2004). 
2. Conspiracy To Deliver a Controlled Substance 

531 Gaines argues that there was insufficient evidence 
to convict him of conspiracy to deliver a controlled 
substance. We disagree. 

532 A person is guilty of criminal conspiracy "when, 
with intent that conduct constituting a crime be 
performed, he or she agrees with one or more persons to 
engage in or cause the performance of such conduct, and 
any one of them takes a substantial step in pursuance of 
such agreement." RCW 9A.28.040(1).  A formal 
agreement is not necessary for the formation of a 
conspiracy; rather, "[a]n agreement can be shown by a 
'concert of action, all the parties working together 
understandingly, with a single design for the 
accomplishment of a common purpose.'" State v. Smith, 
65 Wn. App. 468, 471, 828 P.2d 654 (1992) (quoting 
State v. Casarez-Gastelum, 48 Wn. App. 112, 116, 738 
P.2d 303 (1987)). While the threshold to show a 
"substantial step" in a conspiracy context is lower than 
for attempt,16  it still requires a manifestation "'that the 
conspiracy is at work, and is neither a project still 
resting solely in the minds of the conspirators [*20] nor 
a fully completed operation no longer in existence.'" 
State v. Dent, 123 Wn.2d 467, 475, 477, 869 P.2d 392 
(1994) (internal quotation marks omitted) (quoting Yates 
v. United States, 354 U.S. 298,334, 77 S. Ct. 1064, 1 L.  
Ed. 2d 1356 (1957)).  Preparatory conduct which 
furthers the ability of the conspirators to carry out the 
agreement can be "a substantial step in pursuance of 
[the] agreemenr. Id. at 477. Conspiracy to deliver a 
controlled substance specifically requires the 

'6"A person is guilty of an attempt to commit a crime if, with intent 
to commit a specific crime, he or she does any act which is a 
substantial step toward the commission of that crime RCW 
9A.28.02011). 
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involvement of at least three people, because the 
delivery itself involves two people and a conspiracy 
must involve a third person other than those involved in 
the delivery. State v. McCarty, 140 Wn.2d 420, 426, 998 
P .2d 296 (2000). 

533 Here, Gaines admitted that he was a drug runner for 
individuals located in Mexico and that he was on his 
way to pick up two pounds. Testimony at trial 
established that about two pounds of methamphetamine 
is usually a quantity that comes from a major source 
such as the Mexican cartel members. Gaines was also 
observed on June 3 delivering a substance often mixed 
with methamphetamine to Handlen. Taking this 
evidence in the light most favorable to the State, one can 
reasonably infer that Gaines was admitting [*21.] to 
being on his way to pick up two pounds of 
methamphetamine. 

5J34 Additionally, Gaines was found in a vehicle with 
Ryan, whose name was listed on the June 20 wire 
transfer receipt that listed a $1,000 payment sent to a 
person located in Mexico, which corroborated Gaines's 
statements. The May 29 wire transfer receipt, which 
bore Gaines's name, coupled with police observing 
Gaines deliver drugs to Handlen on June 3, supplies 
circumstantial evidence that Gaines, Ryan, and 
individuals located in Mexico had an agreement to 
deliver methamphetamine to a low level supplier such as 
Handlen. Even though Gaines was arrested and was 
found with no metharnphetamine, testimony at trial 
established that wire transfers are often used to pay 
money to recipients in Mexico in exchange for 
methamphetamine smuggled into the United States. 
Therefore, a jury could have reasonably found that the 
payment indicated on the June 20 wire receipt 
constituted a substantial step toward affecting that 
conspiracy. 

535 Gaines argues that because the May 29 wire transfer 
receipt was dated outside the States charging period for 
conspiracy, there was no evidence he participated in the 
wiring of money to Mexico. While we agree that [*221 
the May 29 receipt does not establish a conspiracy on its 
own, that wire transfer, as previously noted, is 
circumstantial evidence of Gaines's intent and 
corroborates his statements regarding the June 20 
incident. 

536 Gaines also argues that there is insufficient evidence  

under the corpus delicti doctrine to show that the 
purposes underlying the wire transfers were to send 
money to Mexico in exchange for methamphetamine. 
Generally, corpus delicti requires independent evidence 
that would corroborate a defendant's incriminating 
statement. State v. Brockob, 159 Wn.2d 311, 327-28, 
150 P3d 59 (2006). Police officers observations of 
Gaines's prior delivery on June 3, coupled with the May 
29 wire receipt bearing Gaines's signature, supply 
sufficient, independent corroborative evidence of 
Gaines's incriminating statements. 

537 Accordingly, we hold the State presented sufficient 
evidence to convict Gaines of conspiracy to deliver a 
controlled substance. 
3. Solicitation To Deliver a Controlled Substance 

538 Gaines next argues that there was insufficient 
evidence to convict him of solicitation to deliver a 
controlled substance. We disagree. 

539 Solicitation to deliver a controlled substance 
requires proof of a person's "'intent to promote or 
facilitate'" the crime. State  v. Constance, 154 Wn. App. 
861„_883, 226 P.3d 231 , (2010)  (quoting [*23] State v. 
Varnell, 162 Wn.2d 165, 169, 170 P3d 24 (2007)); 
RCW 9A.28.030( 1);  former RCW 69.50.401  (2013). A 
person is guilty of the offense whether or not the 
criminal act is completed. Constance, 154 Wn. App. at 
8$4 . Under RCW 9A28.030(1) solicitation occurs when 
"a person offers money or something of value to another 
person to commit a crime." Id.; RCW 9A.28.030. 

540 Our analysis of this challenge is largely similar to 
the discussion above of conspiracy to deliver a 
controlled substance. Gaines's statements to police 
officers, the wire receipts, and his participation in the 
June 3 transaction are sufficient evidence that he 
solicited delivery of methamphetamine on June 20. 
Specifically, the jury could have reasonably inferred that 
the June 20 wire receipt was evidence of an offer of 
money to individuals located in Mexico for 
methamphetamine. Although Gaines argues that $900 
would not be enough money to buy a "kilo," or 2.2 
pounds, of methamphetamine, Brief of Appellant at 41, 
testimony at trial established that it is common for drug 
dealers to make incremental "payments" in order to 
purchase this amount. VRP at 90, 96-97. 

541 Gaines also argues that Handlen's lack of 
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knowledge at trial that he sold to her specifically on 
June 3 makes the evidence insufficient. In addition, he 
argues that because the purpose of the wire receipts can 
only be proved [*24] by Gaines's statements, the 
evidence is insufficient under the corpus delicti doctrine. 
However, similar to conspiracy to deliver a controlled 
substance, the May 29 receipt and the police's 
surveillance of the June 3 incident is sufficient 
circumstantial evidence to demonstrate Gaines's intent 
to solicit individuals from Mexico with money and to 
arrange a purchase of methamphetamine on June 20.17  

542 Accordingly, we hold the State presented sufficient 
evidence to convict him of solicitation to deliver a 
controlled substance. 
4. First Degree Unlawful Possession of a Firearm 

543 Finally, Gaines argues that there was insufficient 
evidence to convict him of first degree unlawful 
possession of a firearm. We disagree. 

544 First degree unlawful possession of a firearm 
requires proof that a defendant "owns, has in his or her 
possession, [*25] or ... control any firearm after having 
previously been convicted ... of any serious offense as 
defined in this chapter."18  Former RCW 9.41.040(1)(a) 
(2011). Possession can be actual or constructive. 
Because Gaines was not directly observed with a 
firearm, we examine whether he constructively 
possessed a firearm. 

545 To determine constructive possession we analyze 
"whether, under the totality of the circumstances, the 
defendant exercised dominion and control over the item 
in question." State v. Davis, 182 Wn.2d 222, 234,  340 
P.3d 820 (2014)  (Stephens, J., dissenting).19  While the 
ability to immediately take actual possession of an item 
can establish dominion and control, mere proximity to 

17  Gaines also contends that the evidence is insufficient because the 
State presented evidence only that he had been associated with 
methylsulfonylmethane, a legal substance. Inchoate crimes, such as 
solicitation and conspiracy, by their very nature, do not require 
completion of the actual, underlying crime. Therefore, there is no 
requirement that metharnphetamine was ever actually found. 

18  Gaines stipulated to the prior serious offense conviction, which 
made the possession unlawful. 

19  This portion of the Davis dissent received five votes, so it has 
precedential value. 

the item cannot. Id. Factors supporting dominion and 
control include ownership of the item and ownership of 
the property where the item is located. Id. 

546 In Davis, 182 Wn.2d at 235,  the Supreme Court 
reversed the defendants firearm convictions when the 
evidence only established that they had "briefly handled 
the item" for the true possessor of the gun. In contrast to 
this case, Gaines was pulled over and found making 
hand motions [*26] toward the space in front of the 
driver's seat where he was sitting. Immediately 
thereafter, officers found a gun in the location toward 
which he had been making the hand motions. The 
vehicle in which the firearm was located was registered 
to Gaines. A jury could have reasonably inferred from 
Gaines's motion toward the space where the gun was 
found that he placed the gun there. Testimony at trial 
also established that firearms are often used to protect 
drug runners when dealing with a larger amount of 
drugs, which, coupled with the firearm found on the 
passenger side near Ryan, could have buttressed a jury's 
belief that Gaines possessed the firearm in front of him 
to protect his drug operation. Unlike Davis, a jury could 
have reasonably inferred from the totality of this 
evidence that Gaines had dominion and control over the 
firearm. 

547 Gaines argues that the officer's testimony during 
trial recounting his observations about Gaines's hand 
motions was inconsistent and contradictory. Even if we 
were to agree, we "must defer to the trier of fact on 
issues of conflicting testimony [and] credibility of 
witnesses" on a sufficiency challenge. Thornas, 150 
Wn.2d at 874-75. 

548 Accordingly, we hold the State presented 
sufficient [*271 evidence to convict Gaines of first 
degree unlawful possession of a firearm. 
CONCLUSION 

549 We decline to address the merits of the search 
warrant argument. We hold that the court did not in 
abuse its discretion in denying the continuance, that 
chapter 9A.28 RCW  criminalizes solicitation to deliver a 
controlled substance, and that there is sufficient 
evidence to uphold all of his convictions. For these 
reasons, we affirm. 

550 A majority of the panel having determined that this 
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opinion will not be printed in the Washington Appellate 
Reports, but will be filed for public record in accordance 
with RCW 2.06.040,  it is so ordered. 

MAXA and SUTTON, JJ., concur. 

End of Document 
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_ . 
IN COUNTY CLERICS OFRCE 

PIERCE COUNTY, WASHINGTON 

February 03 2017 9:42 AM 

KEVIN STOCK 
COUNTY CLERK 

NO: 13-1-02515-1 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

DIVISION II 

STATE OF WASHINGTON, 	 No. 46852-2-11 

Respondent, 
MANDATE 

v. Pierce County Cause No. 

JEREMY EDWARD GAINES, 	 13-1-02515-1 

Appellant.  

The State of Washington to: The Superior Court of thc State of Washington 

in and for Pierce County 

This is to certify that the opinion of the Court of Appeals of the State of Washington, 

Division II, filed on May 3, 2016 became the decision terminating review of this court of the 

above entitled case on November 2, 2016. Accordingly, this cause is mandated to the Superior 

Court from which the appeal was taken for further proceedings in accordance with the attached 

true copy of the opinion. 

IN TESTIMONY WHEREOF, have hereunto set 

my hand and affixed the seal of said Court at 
Tacoma, this  3 9-4  day or February,.2017. 

Derek M. Byrne 
Clerk of the Court of Appeals, 

State of Washington, Div. 11 
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Washing-Oa Stale ... 
Department of Social 

Health Services 
i ms Division of Child Support 

STATE OF WASHINGTON 
DEPARTMENT OF SOCIAL AND HEALTH SERVICES 

DIVISION OF CHILD SUPPORT (DCS) 

Medical Verification of Total and Permanent Disability 
instructions 

Use this form to authorize information release and obtain medical verification statement of a total and permanent 
disability by a physician or medical provider. 
The noncustodial parent must complete the Authorization to Release Information section before taking the form to the 
physician or medical provider. 
If the physician or rnedical provider agrees that the noncustodial parent is totally and permanently disabled as defined in 
the definition below, the phySiciaii -or fnedical provider completes the-remainder-of this form and returns it to the 
noncustodial parent. 
The noncustodial parent must send this completed form and the completed Request for Proof of Your Disability 
Status to DCS at the address or fax number listed below. 
Definition of Disability: The law defines disability as the inability to engage in any substantial gainful activity by 
reason of any medically determinable physical or mental impairment(s) which can be expected to result in death or 
which has lasted or can be expected to last for a continuous period of not less than 12 months. 

Authorization to Release information (completed by the noncustodial parent) 
I, JEREMY EDWARD GAINES 	 , authorize my physician or m ical provider to release the information 
below to the Division of Child Support for the purpose of verifying total and p 	nent d.  
.1 .1 

DATE 	 ÍONCUSTOD L PARENT SIGNATURE 

Physician or Medical Provider Statement: Medical Verification of Total and Permanent Disability 
I am a licensed medical provider. Based on the legal definition of disability-proVided 	 ti-ta Li; 	 - 
identified below is totally disabled and the disability is permanent without the potential for gainful employment in the future. 
1. Noncustodial Parent's Name: JEREMY EDWARD GAINES 

2. Division of Child Support Case Number: 1774456 

3. Date Disability Determined as Permanent: 

‘ 14\  
DATE 

0-4 1/  /116 
q44(CatJe-en  

PHYSICIAN OR MEDICAL PROVIDER SIGNATURE 

YSICIA OR MEDICAL RwVID R BUSINESS ADDRESS 
1(.7 (t19, 06e e 9)) 71  	  

1 
	/   

PHYSICIAN OR MEDICAL PROVIDER TITLE 

 
 

GH 	 e 	r  
DHYSICIAN OR MEDICAL PROVIDER MEDICAL SPECIALITY 

       

HYSI IAN OR Rip:most-. PRoVioE.  tail 	tvuivioER 
(INCLUDE AREA CODE) 

DIVISION OF CHILD SUPPORT 
PO BOX 11520 
TACOMA WA 98411-5520 
FAX: (866) 668-9518 
E-mail: 

       

 
                      

111 

       

 
                             

 
    

00 017749560 03377 0960 0000000922753 

    

 
    

    

No person because of race, color, national origin, creed, religion, sex, age, or disability, shall be discriminated against in employment, services, or any aspect of the program's activities. Thls form is available In altemetive formats upon request. 

MEDICAL VERIFICATION OF TOTAL AND PERMANENT DISABILITY 
DSHS 09-960A (0412012) 

FG VER: (1.0) 

4639:05102012/ 
1774456 / 9771 

1-t) 4 	L 	4///e r 421  14, 
PHYSICIAN OR MEDICAL PKOVIDER PRINTED NAME 

144 • 4 , 
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JAN PRO CLEANING SYSTEMS 
3901 TRIBUTE AVE E 
TACOMA WA 98403 

Employee Number 
Department Number 
Social Security Number 	 xxx-xx-0611 
Marital Status 	 SINGLE 
Number Of Allowances 	01 
Rate 	 22.0000 

Pay Period 7/16/09. 	7/31/09 
Pay Date 6//05/2009...„) 
Check 

46 

Jeremy E Gaines 
10114 Canyon Rd E 
Puyallup, WA 98373 

Hitiurs and Earnings 	 Taxes and Deductions  Description 	Hours 	This Period Year-To-Date 	Description 	This Period 	Year-To-Date REGULAR 
O/TIME 
HOLDAY 
OTHER 
BONUS 

79.5 	 1749 	 23210 FICA 	 196.88 	 2476.2 
MEDICL 	 25.36 	 336.64 
SS 	 108.44 	 1439.02 

  

Gross Pay Year To Date 
23210 

 

Gross Pay This Period 	Total Deductions This Period Net Pay Thus Period 

 

  

  

1749 	 330.68 

 

 

1418.32 

  
 

   

 

 

 
 

  
 

   

 

 

 
 



VAC HOUR BAL : 	.00 SICK HOUR BAL : 
.'?.'*.‘.4.191111111Wr2MMz.Are„Aae 

31-6079000 'Gaines, Jeremy E 4,'' 
vett ime 

11 egular-i3AY 
Incentive 

95.63 
.846.45 
187.50 

INDUSTPJAL$ 
1 2l23 991h Aye Ct. 11'.. 
Pityn::tLp. 'NA 98373434W 

.00 	15.0000 	I dial S 
-*-'. 

I XXX-XX-0611 l  09/11/08 I 0093170 
er 

170.97 1 Soc Sec 

	

-54.53 	1662.94 21558.56:6 FICA 	t -103.35 	2585.88 1 

	

76.50i i Medicare 	-10.44 	355.04 ;1 
11 	

! 
i 1 
, 

I 

11. 	

; 

: 
, 
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E-FILED 
INCOUNTY CLERK'S OFFIC 

PIERCE COUNTY, WASHING •N 

May 07 2014 2:01 PM 

KEVIN STOCK 
COUNTY CLERK 

NO: 13-1-02515-1 

SUPERIOR COURT OF WASHINGTON 
COUNTY OF PIERCE 

STATE OF WASHINGTON, 	) 	NO. 13-1-02515-1 

• 
) 

Plaintiff, 	) 	DISCHARGE OF ATTORNEY and 	 ) 
) JEREMY EDWARD GAINES, 	) 
) 

Defendant. 	) 
	 ) 

COMES .NOW, Jeremy Gaines, and discharges Geoffrey Cross as 

his attorney and requests that he withdraw and that he apply to 

the court to have a court appointed attorney take over the case. 

DATE: 617  
	ins 

DISCHARGE OF ATTORNEY - 1 LAW OFFICES OF 
GEOFFREY C. CROSS, RS., INC. 

1902 641H AVENUE 1/1/251; SUITE B. 
TACCINIA. WASHINOTON 98486 
TELEPHONE (253) en-ssee 

FAX (233) 5724384E 
ocROSS.EMAUSHANevAHOO.COM  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1.5 

16' 

18 

19 

20 

21 

.22 

23 

24 

25 

26 

27 

28 



E-FILED 
IN COUNTY CLERK'S OFFIC 

PIERCE COUNTY, WASHING •N 

May 07 2014 2:01 PM 

KEVIN STOCK 
COUNTY CLERK 

NO: 13-1-02515-1 

SUPERIOR COURT OF WASHINGTON COUNTY OF PIERCE 

STATE OF WASHINGTON, 	) 	NO. 13-1-02515-1 
) 

Plaintiff, 	) 	DISCHARGE OF ATTORNEY and 	
) 
) JEREMY EDWARD GAINES, 	) 
) 

Defendant. 	) 	
) 

COMES NOW, Jeremy Gaines, and discharges Geoffrey Cross as 
his attorney and requests that he withdraw and that he apply to 
the court to have a court appointed attorney take over the case. 

DATE: 617  
.11ry(  ins 

DISCHARGE OF ATTORNEY - 1 LAW OFFICES OF 
GEOFFREY C. CROSS, P.S., INC. 

1902 64TH AVENUE WEST, SUITE B, 
TACOMA, WASHINGTON 98455 
TELEPHONE: (253] 272-8998 

FAX: (253) 572-8946 
GCROSS.EMAUGHANOYAHOO.COM  



E-FILED 
IN COUNTY CLERKS OF ICE 

PIERCE COUNTY, WASHIN TON 

May 08 2014 9:53 AM 

KEVIN STOCK 
COUNTY CLERK 

NO: 13-1-02515-1 

SUPERIOR COURT OF WASHINGTON 
COUNTY OF PIERCE 

STATE OF WASHINGTON, 	) 	NO. 13-1-02515-1 
) 

Plaintiff, 	) 	MOTION FOR WITHDRAWAL 
and 	 ) 	OF COUNSEL 

) 
JEREMY EDWARD GAINES, 	) 

) 
Defendant. 	) 
	 ) 

COMES NOW, Geoffrey C. Cross, attorney for defendant, and at 

the request of Jeremy Gaines, moves to withdraw from representing 

Mr. Gaines in the above entitled cause. 

DATED this 

 

day of May 2014. 

 

 

GEOFFREY C. CROSS, WSB #3089 
Attorney for Defendant 

Motion for Withdrawal 
of Counsel - 1 LAW OFFICES OF 

GEOFFREY C. CROSS, P.S., INC. 
1902 94TH AVENUE WEST, SUITE B. 

TACOMA, WASHINGTON 98466 
TELEPHONE (253) 272-8998 

FAX (253) 572-8E146 
GOROSEEMAUGHANWAHOO.CONI 
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E-FILED 
IN COUNTY CLERKS OF 

PIERCE COUNTY, WASHIN 

July 31 2014 2:32 PM 

KEVIN STOCK 
COUNTY CLERK 

NO: 13-1-02515-1 

SUPERIOR COURT OF WASHINGTON 
COUNTY OF PIERCE 

STATE OF WASHINGTON, 	) 	NO. 13-1-02515-1 
) 

Plaintiff, 	) 	MOTION FOR WITHDRAWAL 

and• 	 ) 	OF COUNSEL 
) 

JEREMY EDWARD GAINES, 	) 
) 

Defendant. 	) 
	 ) 

COMES NOW, Geoffrey Cross, and moves that he be allowed to 

withdraw. This is the 2nd  request from Mr. Gaines that I not be 

his attorney. 

DATED this 

GEOFFREY C. CROSS, WSB #3089 
Attorney for Defendant 

day of July 2014. 

:ICE 
GTON 

Motion for Withdrawal 
of Counsel - 1 

Law opmciEs OF 

GEOFFREY C. CROSS, P.S., INC. 
1902 64TH AVENUE WEST. SUITE B. 

TACOMA, WASHINGTON 95456 
TELEPHONE: (253) 272-899B 

FAX (253) 572-8946 
GCROSS.EMAUGHANWAHDO.COM  
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IN THE SUPERIOR COURT, PIERCE COUNTY, WASHINGTON 
STATE OF WASHINGTON 

VS. 

GAINES, JEREMY EDWARD 

Cause Number: 13-1-02515-1 
MEMORANDUM OF J.OURNAL ENTRY 
Page 1 of 2 

Judge: CRIMINAL DIVISION- PRESIDING JUDGE 
Court Reporter:ANGELA MCDOUGALL 

If) 	 Judicial Assistant/Clerk: Rasheedah McGoodwin 

JESSE WILLIAMS 	 Prosecutor 

GEOFFREY COLBURN CROSS 	 Defense Attorney 

Proceeding Set: MOTION-WITHDRAWAL/SUBSTITUTION 
Proceeding Outcome:HELD 

Resolution: 

Proceeding Date:05/15/14 13:30 

Clerk's Code: 

Proceeding Outcome code:MTHRG 
Resolution Outcome code: 
Amended Resolution code: 

Report run date/time: 05/15/14 1:50 PM 
criminaljoumal reporf cover 



IN THE SUPERIOR COURT, PIERCE COUNTY, WASHINGTON 0 
0 	STATE OF WASHINGTON 	 Cause Nurnber: 13-1-02515-1 

MEMORANDUM OF 
JOURNAL ENTRY VS. 

• Page: 2 of 2 GAINES, JEREMY EDWARD 
	

Judge: 
CRIMINAL DIVISION- PRESIDING JUDGE 

MINUTES OF PROCEEDING Judicial Assistant/Clerk: Rasheedah McGoodwin 	 Court Reporter:ANGELA MCDOUGALL Start Date/Time: 05/15/14 1:49 PM 

May 15, 2014 01:48 PM DPA, Jesse Williams present. Defense Attorney Geoffrey Cross present w/defendant. Case comes on before the court on defense counsel motion to 
r-I 	withdraw as counsel of record, denied. 
0 

End Date/Time: 05/15/14 1:50 PM 

JUDGE CRIMINAL DIVISION- PRESIDING JUDGE Year 2014 



E-FILED 
IN COUNTY CLERKS OFFI E 

PIERCE COUNTY, WASHING 01 

May 06 2014 1:12 PM 

KEVIN STOCK 
COUNTY CLERK 

NO: 13-1-02515-1 

SUPERIOR COURT OF WASHINGTON COUNTY OF PIERCE 

STATE OF WASHINGTON, 	) 	NO. 13-1-02515-1 
) 

Plaintiff, 	) 	DECLARATION OF and 	
) 	GEOFFREY C. CROSS 
) JEREMY EDWARD GAINES, 	) 
) 

Defendant. 	) 	 ) 

Geoffrey C. Cross, under penalty of perjury, deposes and 
states that Mr. Gaines has a long history of mental illness and 
physical illness. He is having judgmental issues and physical 
issues and that they should clinically investigated. 

DATED at Tacoma, Washington this day of May 2014. 

t-777--cNR0 ss  

Declaration of 
Geoffrey C. Cross - 1 LAW OFFICES OF 

GEOFFREY C. CROSS, P.S., INC. 
1902 64TH AVENUE WEST. SUITE B. 

TACOMA. WASHINGTON 98488 
TELEPHONE: (253) 272-8998 

FAX: (253] 57243946 
GCROSS.EMAUGHANDYAHOO.COM  
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STATE OF WASHINGTON, 	) 	NO. 13-1-02515-1 
) Plaintiff, 	) 	DECLARATION OF and 	 ) 	GEOFFREY C. CROSS 
) JEREMY EDWARD GAINES, 	) 
) Defendant. 	) 	 ) 

Geoffrey C. Cross, under penalty of perjury, deposes and 
states that I represent Mr. Gaines, substituting for Mr. Cloud 
who was his former attorney. I had a fairly good relationship 
with Mr. Gaines until he discharged me in May. I felt they 
needed a 5551 examination and rehabilitation at Western State 
which he completed. On his scheduled return from'Western State, 
the court elected to set his trial for October 1, 2014, over 
Affiant's objection. 

In an effort to settle the case your Affiant met with Mr. 
Gaines and the prosecutor. The defendant took excessive 
exception to the fact that I even exposed him to the prosecutor, 
even though I was in attendance and the conversation was rather 
appropriate. He decided that I was not on his side. I went to 
the jail thereafter to prepare for trial and he refused to allow 

KEVIN STOCK 
COUNTY CLERK 

NO: 13-1-02515-1 

SUPERIOR COURT OF WASHINGTON COUNTY OF PIERCE 

E-FILED 
IN COUNTY CLERKS OFF CE 

PIERCE COUNTY, WASHIN TOP 

September 26 2014 2:40 M 

Declaration of 
Geoffrey C. Cross - 1 LAW OFFICES OF 

GEOFFREY C. CROSS, P.S., INC. 
1902 B4TH AVENUE WEST, surrE B. 

TACOMA, WASHINGTON 9841313 
TELEPHONE: (253) 272-8998 

FAX: (253) 572-8948 
GCROSS.EMAUGHANGVAHOO.COM  



access to me in the jail in Pierce County. He says he does not 
want mé as his lawyer. A11 communication between myself and Mr. 
Gaines has broken down. 

Third parties have told me indirectly that there was 
criticism of my ethical conduct in having the prosecutor talk to 
Mr. Gaines in my presence, outlining his risks and exposures. I 
felt it was very appropriate as it is a three strike case. 

This case was set with the understanding that Mr. Thompson 
would be available. Mr. Thompson gave a statement prior to my 
representation on Mr. Gaines, that he owned the firearm that was 
in the car. In preparation for trial I learned that I 
represented Mr. Thompson in 2002. As far as I know he was going 
to cooperate and the trial date was set for October 1, 2014, 
because Mr. Thompson would be going to court before then and I 
would have access to serve my subpoena. 

In fact, Mr. Thompson jumped bail. I had a process server 
go to his reported residence and he was not found there. 

Mr. Gaines is quite dissastified with my services and there 
is no meaningful communication between us. I was prepared to 
present this on September 26th at the status conference, but the 
prosecutor was unavailable. I advised the Department of Assigned 
Counsel of my situation and they are ready to step in. 

DATED at Tacoma, Washington this 2h  day of September 2014. 

GEOFFREY C. CROSS 

Dec1aration of 	
LAW OFFICES OF Geoffrey C. Cross - 2 	 GEOFFREY C. CROSS, P.S., INC. 

1902 84TH AVENUE %NEST, surrE 
TACOMA. WASHINGTON saaes 
TELEPHONE (252) 27E9988 

FAX (2533572-8948 
GCROSS.ENIAUGHANDVAHOO.COIVI 
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